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Introduction

If non-EEA work permit immigration is to be capped, mechanisms for managing to an annual quota will be required. ‘First come first served’ and purely points-based approaches favour occupations deemed in greatest need of migrant labour. However, within the ‘favoured occupations vacancies’ set, these approaches do little to discriminate in favour of those individual vacancies where a migrant worker is most needed.

A skill shortage in an occupation does not necessarily mean each and every vacancy in that occupation is hard to fill with a resident worker. Ideally in a capped environment any system would tend to direct the limited supply of migrant workers to vacancies where the cost of recruiting a resident worker is greatest.

Substantive Tier 2 CoS Fee

Currently employers pay a Tier 2 Certificate of Sponsorship (CoS) fee of £170 if they wish to sponsor entry of a non-EEA migrant worker.
Raising the Tier 2 CoS fee to, let us say, £5,000 would give individual recruiters an incentive to try – really try, not just go through the minimum mandatory motions – to find a resident worker. Even for jobs on the Shortage Occupations lists.

To avoid employers simply passing on this fee to the migrant there would clearly have to be a rule that employers may not deduct fees from migrants’ salaries. 

Today, an employer with a vacancy to fill might know, from previous experience or via their contacts, that the vacancy could easily be filled by a non-EEA worker. So the employer does the minimum required UK advertising (or none if it’s a shortage occupation), and if no resident worker they deem suitable comes forward the employer pays the £170 CoS fee and hires a migrant. The employer has no particular incentive to try hard to find a settled worker. 
But if the CoS fee is £5,000, things change. The migrant would cost £5,000 of the company’s cash, £5,000 of the hospital department’s budget, £5,000 of the small businessperson’s own money. 
The employer will now advertise via as many avenues as possible: those prescribed and others too. They will be imaginative in trying to find and attract a resident worker. Let us say they find a suitable resident worker but it would cost £3,000 to relocate them, perhaps from a region where the skill is not in shortage. Faced with the alternative of a £5,000 Cos fee the relocation goes ahead. The job is filled by a resident worker.
Alternatively, the employer might already have someone on their staff who could do the job, but only after training. If the cost of training plus backfilling during training is £3,000, again the job might well go to the resident worker. And that person’s previous, lesser job might even be filled by a hitherto unemployed person.

If the employer, even after making a real effort, still cannot find a resident worker at a cost of less than £5,000, then a migrant worker is hired.
If it is really vital that a specific vacancy be filled but no suitable resident worker is available, a £5,000 CoS fee would not generally prevent the hiring of a migrant worker. However, it is possible to imagine situations in small businesses, for example restaurants, where no resident worker can be found, the £5,000 CoS fee would be prohibitive and the business ceases trading as a result. So be it. 
A £5,000 fee may not seem substantial in the context of, say, a 3 year salary of £60,000. However, most organisations budget annually so the fee is in the context of £20,000. Further, some organisations give departments two sorts of budgets: headcount and cash, headcount serving as a proxy for salary and other ongoing costs of employment. In these instances the £5,000 CoS fee is not coming out of a large salary pot but out of a much more tightly controlled cash budget. 

Industry-wide training

A £5,000 CoS fee would give industries with skills shortages an incentive to press for the establishment of training schemes; to help fund those schemes; to organise training amongst themselves.
Tier 1 General Migrants
The Tier 1 General Migrant route would, in some cases, allow the £5,000 CoS fee to be avoided - employers could encourage individuals they want to hire to enter via that route. The Tier 1 General Migrant category would have at least to remain limited to those with Masters degrees and PhDs, if not virtually closed. If it is closed, almost all potential work permit migrants would be subject to the Tier 2 rules, making the Tier 2 CoS fee incentive to employ resident workers even more powerful.
Post-Study Workers

  

In a capped environment Post-study workers should be subject to the Resident Labour Market Test, and the £5,000 Tier 2 CoS fee. This would discriminate heavily against Post-study workers. It is wrong to regard non-EEA Post-study workers as part of the resident labour market.
Those seeking jobs which utilise their qualifications would be at a £5,000 disadvantage when competing with settled workers. Those unable to find a job using their qualifications might find it almost impossible to find unskilled work given the £5,000 cost of employing them.
Applications for Post-study worker visas would fall. Those with qualifications of lesser use to the UK economy would be less likely to apply for Post-study worker visas than those confident their skills are in demand in UK and not readily available amongst UK workers.

Being subject to the Resident Labour Market Test and the CoS fee would not deter students whose intention is to come to the UK to study and then to return home.

As Professor Metcalfe has observed, all degrees are not equal. Those with lesser degrees from lesser institutions will see the writing on the wall and that message will percolate back though the system: if you want to remain in UK post study, you really will need to get a useful qualification.
The number of those eventually gaining residence via the post-study route will decline, in line with the objectives of a cap. Those who stay will, self-selectingly, tend to be those of most value to UK.

Intra-Company Transfers

If Honda need to bring a Japanese technician to Swindon on an intra-company transfer a £5,000 fee is not going to stop them: the fee will not significantly inhibit bona fide intra-company transfers. Indeed, a two tier CoS fee with a higher fee for intra-company transfers might prove necessary to avoid multinationals pricing others out of the market if the overall cap is a tight one.
Where intra-company transfers are a means of training non-EEA workers so that jobs can later be exported (eg IT jobs to India) the CoS fee may have some deterrent effect.

Sportspersons and Ministers of Religion

The £5,000 CoS fee will generally be immaterial in the context of an elite sportsperson’s salary.
Ministers of Religion do not sit easily with the other Tier 2 categories either with respect to the £5,000 CoS fee nor indeed with respect to a revised points-based capping mechanism. 
Fraud, Error, Avoidance, Abuse
The current £170 fee is no deterrent if parties wish to conspire to bring a person into a non-existent job or an in-and-out conveyor belt job or to arrange fraudulent entry via the intra-company transfer route. A substantial employer’s CoS fee may act as something of a deterrent against such abuse.
In the unlikely event of any lower pay, lower qualification occupation being inappropriately listed (for example as a result of “capture” or data error), or if a shortage in an occupation disappears before it can be de-listed, a £5,000 CoS fee would act as a counterbalance. The £5,000 CoS fee discriminates more against lower qualification, lower pay occupations - where for example the cost of giving a resident worker top-up training is more likely to be less than the CoS fee - and makes it more likely these occupations, whether listed or not, are filled by resident workers.
Public Sector

It is vital that the public sector pay the same CoS fee as the private sector, to give them the same incentive to recruit in UK. Indeed, it may be in the public sector that the £5,000 CoS fee has the most effect.
A £5,000 CoS fee would not imply a large increase in public sector costs. Notwithstanding, and more for political than financial reasons, it may be advisable to be seen to increase the budgets of sensitive public sector organisations by an amount roughly equal to the number of CoSs they would have used in 2009 x £5,000. For care homes, additional funds could be granted to local government to compensate for the higher costs implied by recruiting resident workers or paying the CoS fee. No increase in PSBR is implied: the government would be disbursing some of its newfound CoS revenue.
So public sector organisations have the budget to continue their addiction to non-EEA migrants if they so choose. But they now have the same incentive as the private sector to coax UK workers into difficult vacancies if that would be less expensive.
Obviously individual departments must NOT be given a “CoS budget”, that would be 100% counterproductive. Any extra budget would be rolled into general recruitment budgets. 

A hospital may now find it less expensive to give an existing staff member top-up training or to relocate someone from Aberdeen (where there might be no shortage) than to hire someone from outside the EEA. It has to be the individual recruiting manager who is faced with the choice: do I spend £3,000 of my department’s budget on a UK person or £5,000 on a migrant? The recruiting manager has to make a financial case to his departmental budget holder for bringing in a non-EEA hire. His budget holder will say: “prove to me you have exhausted every avenue in trying to find a resident worker to fill this post and you really can’t hire a resident worker for less than £5,000”. This is quite different from now, where the recruiter merely has to tick a box saying they’ve satisfied the minimum requirements of the Resident Labour Market Test. A world of difference.
If the Government uses some of its CoS revenue to boost budgets they must not reimburse CoS fees actually paid by those organisations: that would obviously destroy the purpose of the CoS fee. Further, any lump sum added to budgets must not be adjusted each year with reference to the previous year’s number of CoSs used: that again is an encouragement to bring in migrants so that next year’s budget is correspondingly increased. Any budget given to sensitive organisations in recognition of the higher costs implied by recruiting resident workers or paying CoS fees must be based on 2009 CoS levels multiplied by the current CoS fee. Thus organisations are not out of pocket if the CoS fee rises. And of course, each resident worker hired at £3,000, rather than a migrant at £5,000, now implies a £2,000 addition to such organisations’ budgets. Thus, far from straining budgets, budgets are boosted.

Though ongoing employment costs for resident workers can sometimes be higher than for non-EEA migrants: salaries, unsocial hours payments, etc. For this reason the Government might wish to be seen to pass a larger part of its CoS revenue than suggested above to sensitive sectors such as the NHS and care homes.
  

Capping Mechanism

Adjusting the CoS fee from time to time would provide a mechanism for managing Tier 2 CoS demand and thereby for managing the Tier 2 migrant number to a cap.
Thus it is possible that even a tight cap might not result in any CoS applications having to be refused: the number of CoS applications could be made to fall to the cap number by raising the CoS fee. Within the occupation, earnings and qualifications limitations imposed by the PBS, the market plays its part in deciding which vacancies are best filled by migrants.  
The actual level of the CoS fee would be determined with reference to its effect on CoS demand. Perhaps start at £5,000 and adjust upwards until CoS demand falls to target. Whatever it is initially, no doubt employers will argue against it. Sophistry knows no bounds when justifying a free lunch.
Conclusion
A substantive Tier 2 CoS fee puts resident workers at an advantage when competing for jobs with would-be immigrants and with non-EEA persons already in UK as students or post-study workers. That is desirable whether or not immigration is capped.

A substantive Tier 2 CoS fee gives employers an incentive to try much harder to fill each and every vacancy with a settled worker.

A substantive Tier 2 CoS fee tends to discriminate more against prospectively lower paid would-be immigrants than it does against higher paid would-be immigrants. It is lower paid vacancies, for which resident workers will now have the greater competitive advantage, that are more likely to be fillable by taking a UK resident directly, or via a chain, out of unemployment.
A substantive Tier 2 CoS fee will reduce Employers’ aggregate demand for non-EEA migrant workers. Further, this demand can be managed by adjusting the CoS fee. Thus in principle the number of Tier 2 migrants can be managed to any given cap.
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